Review of recommendations for the implementation of organizational, expository and other policies to prevent the behavior of functionaries which may be considered by others as a promise of a bribe or offer of a bribe or as an agreement to take a bribe or as a request for a bribe

(Updated in July 2015, amended on the issue of liability for bribe-taking by a foreign functionary)

I. International instruments and current legislation of the Russian Federation in the sphere of combating corruption, criminalization of bribery or offers of bribery 

The Russian Federation implements its commitments pursuant to the United Nations Conventions, OECD Convention on Combating Bribery of Foreign Public Officials in International Business Transactions, recommendations of the Council of Europe and other international organizations. The existing international anti-corruption governance standards apply to different areas of legal regulation, one of which is responsible for corruption offenses.

Analysis of international experience shows that an approach when criminal sanctions are used not only for taking and giving bribes but also for promise and offer of a bribe as well as a request for a bribe and agreement to take it widely spread nowadays. The relevant provisions are established in the "anti-corruption" Conventions and national legislation of a number of foreign countries.

According to the Article 3 of the Council of Europe Criminal Law Convention on Corruption of 27 January 1999 entered into force for the Russian Federation - February 1, 2007, Russia undertook to adopt such legislative and other measures as may be necessary to establish as criminal offenses under its domestic law when committed intentionally, the promising, offering or giving by any person, directly or indirectly, of any undue advantage to any of its public officials, for himself or herself or for anyone else, for him or her to act or refrain from acting in the exercise of his or her functions.

Changes aimed at addressing conceptual problems in the counteraction against corruption have been made to the Criminal Code of the Russian Federation and Code of the Administrative offenses of the Russian Federation by the Federal Law № 97-FZ dd  May 4, 2011 «On amending the Criminal code of the Russian Federation and the Code of the Administrative offenses of the Russian Federation  in connection with improvement of the public administration in respect of the counteraction against corruption» (hereafter referred to as the Federal Law № 97-FZ).

Changes to the Criminal Code of the Russian Federation (hereafter referred to as the Criminal Code (CC RF) entered into force May 17, 2011 provide that a fine shall be established in the amount up to 100 times of the sum of commercial subornation or bribe but no more than RUB 500 mln  which is the main type of sanction for the corruption offense.

Criminal liability for the bribe - taking and (or) bribe-giving is also set in respect of foreign public functionaries or officials of public international organizations.

According to note 2 in the article 290 of the CC and articles 291 and 291.1 CC RF a foreign functionary means any appointed or elected person holding an office in the legislative, executive, administrative or judicial body of a foreign state, or any person exercising a public function for a foreign state, in particular for a public department or public enterprise; a functionary of a public international organization means an international civil servant or any person authorized by such organization to act on behalf of it.

The Criminal Code of the Russian Federation also includes a norm providing responsibility for mediation in bribery (Article 291.1 of the Criminal Code). In addition to direct transfer of a bribe, mediation can be an agreement between the briber and (or) bribe taker or the implementation of such an agreement.

In Part 5 of Article 291.1 of the Criminal Code establishes liability for a promise or offer to mediate in bribery. The sanctions provided by the fifth and the first part of the article 291.1 of the Criminal Code indicate that the promise of the bribe or promise to mediate in bribery deemed more dangerous than the actual mediation by the legislation

Commercial subornation or bribe in the CC RF means the illegal transfer of money, securities or any other assets to a person who discharges managerial functions in a profit-making or any other organization, and likewise unlawful rendering of property-related services, granting other property rights to him/her for commission of actions (inaction) in the interests of the giver, in connection with the official position held by this person. Also articles 204, 290, 291 of the Criminal Code define aggravating circumstances as well as differentiated responsibility depending on the size of bribes. As a rule, the amount of bribes is proportional to the significance of applied authority and mature of  made decisions.

Also, notes no the article 291 CC RF establish the list of circumstances relieving bribe-giver  from criminal liability. A person shall be relived from criminal liability if «he/she has been active in assisting to the crime's clearing and/or investigation».

However, paragraph 22 of Resolution of the Plenum of the Supreme Court of the Russian Federation № 24 dd July 9, 2013  "On judicial practice in cases of bribery and other corruption crimes" recommended courts to pay attention to the fact that the commission of actions (inaction) by a functionary or a person performing managerial functions in a profit-making or any other organization for a bribe or illegal remuneration in subornation forms an independent structure of a crime, is not covered by the objective side of the crimes established by the article 290 and part 3 and 4 of the article 204 of the Criminal Code. In such cases, the deed performed by a bribe taker is subject to qualification for multiple offenses like bribe-taking for illegal actions at service and under the relevant article of the Special Part of the Criminal Code establishing liability for abuse of official powers, exceeding official powers, forgery, falsification of evidence, etc.

The Code of Administrative Offenses has been amended in order to improve the efficiency of administrative responsibility applied to legal entities for their involvement in corruption, ( hereafter referred to as  the Code of Administrative Offenses (CAO)).

In particular, the Federal Law № 97-FZ introduced an Article 19.28 of the Code of Administrative Offences which establishes administrative responsibility for the unlawful transfer on behalf or in the interests of a legal entity to a functionary, to the person exercising managerial functions in a profit-making or other organization, to a foreign functionary or a functionary of a public international organization of money, securities or other property, as well as unlawful rendering thereto of services of a pecuniary nature or granting of property rights for making actions (for omitting to act) in the interests of the given legal entity by the functionary, by the person exercising managerial functions in the profit-making or other organization, by the foreign functionary or by the functionary of the public international organization connected with the official positions held by them.

The definition of a foreign functionary and functionary of a public international organization is given in paragraph 3 of the notes to the Article 19.28 of the Code of Administrative Offenses and coincides with the definition given in paragraph 2 of the notes to the article 290 of the Criminal Code.

Within the OECD Convention on Combating Bribery of Foreign Public Officials in International Business Transactions in respect of prosecutions for bribery of foreign public functionaries it is necessary take into account the provisions of normative legal acts of a number of foreign countries on combating corruption with extraterritorial effect. Such regulations shall specify the penalties for corruption offenses which can be applied by the State for an offense committed outside its borders provided that the perpetrator has specific, legally enforceable relations with the state.  

The best-known normative legal acts of foreign states on combating corruption with extraterritorial effect, category of subjects they applied to and conditions for bringing them to justice are given in the Guidelines for development and adoption of measures by organizations to prevent and combat corruption (http://www.rosmintrud.ru/ministry/programms/gossluzhba/antikorr/5/0).

The behavior that may be considered by others as the promise or offer of a bribe or as agreement to take a bribe or as a request for a bribe is also unacceptable for public functionaries as it throws discredit upon its impartiality and integrity, it affects credibility of the public administration system as a whole.

In order to prevent such negative consequences, persons holding public offices of the Russian Federation, public offices of the subjects of the Russian Federation, municipal offices, civil service offices,  municipal service offices, offices in the Pension Fund of the Russian Federation, Social Insurance Fund of the Russian Federation, Federal Compulsory Medical Insurance Fund of the Russian Federation and other institutions established by the Russian Federation on the basis of federal laws,  individual offices on the basis of an employment contract in the organizations created to perform tasks assigned to the federal government bodies (hereinafter referred to as employees and workers),  should pay attention to the manner of their communication with colleagues, representatives of the organizations, other citizens and, in particular, they should refrain from behavior that may be considered by others as a promise or offer a bribe or as agreement to take a bribe or as a request for a bribe.

In accordance with the Federal Law № 273-FZ dd December 25, 2008  "On Combating Corruption" one of the basic principles of combating corruption is the priority of measures for its prevention.

A special role in the organization of work in this direction is given to departments or officials responsible for the prevention of corruption and other offenses in public authorities, local governments and institutions. In order to provide methodological support for their activities there is a set of organizational, expository and other measures to prevent the behavior of employees and  workers that may be considered by others as a promise or offer a bribe or as agreement to take a bribe or as a request for a bribe (hereafter referred to as a set of measures).

It is recommended to implement the events included in the set of measures in the following directions:

1) inform employees and workers about the established laws of the Russian Federation, international and foreign legislation on criminal responsibility for taking and giving bribes and on measures of administrative responsibility for unlawful renumeration on behalf of the legal entity including bribery of foreign officials;

2) clarify to employees and  workers the compliance with restrictions and prohibitions, requirements on prevention and settlement of conflict of interest, duty to notify the representative of the hirer (employer) about the request to commit corruption offenses and other duties established in order to combat corruption;

3) enshrine ethical behavior of employees and workers, procedures and forms of compliance with limitations, prohibitions and duties established by the legislation on combating corruption in the local legal acts;

4) ensure transparency of public authorities, local governments, state extra-budgetary funds and other institutions including introduction of public control measures;

The main objectives of the set of measures are:

а) form a negative attitude to the behavior of employees, workers that can be considered by others as a promise or offer a bribe or as agreement to take a bribe or as a request for a bribe in state authority, local government, state extra-budgetary funds, institution;

b) support the enforcement of regulations and administrative decisions in the field of combating corruption, creating conditions that prevent the possibility of corruptive behavior and ensure the reduction of corruption;

c) enforcement of anti-corruption standards by workers, employees, legal entities and individuals  including the use of, where necessary, enforcement actions in accordance with the legislation of the Russian Federation. 

II. A set of organizational, expository and other measures to prevent the behavior of employees and  workers that may be considered by others as a promise or offer a bribe or as agreement to take a bribe or as a request for a bribe

1. Inform employees and workers about the established laws of the Russian Federation, international and foreign legislation on criminal responsibility for taking and giving bribes and on measures of administrative responsibility for unlawful remuneration on behalf of the legal entity including bribery of foreign officials.

It is recommended to implement this direction with the help of :

· series of workshops (training);

· development of guidelines and information leaflets about criminal responsibility for taking and giving bribes and measures of administrative responsibility for the unlawful renumeration on behalf of the legal entity.

1.1. The series of workshops should include the following issues.

1)The definition of a bribe. Employees and workers should know  that under current legislation  monetized benefits or services provided free of charge but subject to payment (providing travel packages, renovated apartment, construction of cottages, etc.) can be subject of a commercial subornation or bribe along with cash, securities and other assets. Monetized benefits should be understood, in particular, as a reduction of cost for transferred property, privatized objects,  reduction of lease payments, interest rates on bank loans. (Paragraph 9 of Resolution of the Plenum of the Supreme Court of the Russian Federation № 6 dd February 10, 2000  "On judicial practice in cases of bribery and commercial subornation" (hereafter referred to as the Resolution of the Plenum of the  SC RF № 6).

2) The definition of an unlawful remuneration. Employees and workers should know that in addition to the concept of a bribe in the current legislation of the Russian Federation there is also  an "unlawful remuneration on behalf of the legal entity".

According to article 19.28 of the Code of Administrative Offenses the unlawful renumeration on behalf of the legal entity means unlawful transfer on behalf or in the interests of a legal entity to a functionary of money, securities or other property,  granting of property rights for making actions (for omitting to act) in the interests of the given legal entity by the functionary connected with the official positions held by this functionary.

These actions shall entail the imposition of an administrative fine on legal entities in the amount of up to one hundred times as much as the sum of money, the value of securities, other property, services of property nature or other property rights unlawfully transferred or rendered, promised or offered on behalf of the legal entity .

3) The definition of attempt to bribe. Employees and workers should know that if the transfer of property did not take place due to circumstances beyond the control of individuals who were trying to take a bribe or perform a subornation, their actions should be qualified as an attempt to bribe or unlawful remuneration in commercial subornation (paragraph 11 of the Resolution of the Plenum of the  SC RF № 6).

4) The participation of relatives in bribe-taking. It should be noted that if the monetized benefits in the form of money, other assets, provision of material services  provided to families and friends of the functionary with his\her consent or if he\she did not object and used his\her authority in favor of the bribe-giver, actions of this functionary  should be classified as a bribe-taking.

5) The definition of bribes extortion. Employees and workers should know that bribes extortion means the request of the functionary to give a bribe or transfer unlawful remuneration in the form of money, securities or other assets under the threat of committing actions that may cause damage to the legitimate interests of a citizen or put the latter in such conditions that he\she is forced to give a bribe or perform commercial subornation in order to prevent harmful effects on his\her legally protected interests (paragraph 15 of the Resolution of the Plenum of the  SC RF № 6).

6) Bribery of  foreign functionaries. State authorities and employees as well as institutions and their workers should take into account that they can be subject to the rules and sanctions imposed not only by the Russian but also foreign anti-corruption legislation. Several foreign countries have adopted legislation on combating corruption and bribery with extraterritorial effects. Institutions registered and (or) performing activities on the territory of the Russian Federation under the effect of such regulations should take into account the established set of requirements and restrictions. The functionaries in case of their temporary assignment or if performing functions in the representative offices of government agencies abroad should get acquainted with the foreign law on bribery of foreign functionaries.

7) Historical materials on the above mentioned issues are presented in the Code of Laws of the Russian Empire (Volume III).

1.2.  It is also necessary to improve information (educational) work of public authorities, local governments, state extra-budgetary funds and institutions on key issues of the designated direction.

Thus, it is offered to prepare a memo to employees and workers on the following matters:

1) criminal responsibility for  bribe- giving and bribe-taking. This memo should include  application of criminal liability for bribe-taking and bribe-giving and administrative sanctions for  unlawful renumeration on behalf of the legal entity;

2) book of normative legal acts regulating the imposition of sanctions for bribe -taking  and bribe-giving and administrative sanctions for  unlawful renumeration including: articles 290, 291, 291.1 CC RF; article 19.28 of the Code of Administrative Offenses; paragraphs 9, 11, 15 of the Resolution of the Plenum of the  SC RF № 6.

Memos should be based on typical everyday situations. They should be brief and written in accessible language without using complex legal terms. Also the memos should include information for correct assessment of the relevant situations (for example, to explain the definition of a bribe), actions status in a given situation, reference to the relevant provisions of normative legal acts.

2. Clarify to employees and  workers the compliance with restrictions and prohibitions, requirements on prevention and settlement of conflict of interest, duty to notify the representative of the hirer (employer) about the request to commit corruption offenses and other duties established in order to combat corruption .

The following steps are recommended to ensure awareness of employees and workers of the applicable laws on combating corruption, restrictions, prohibitions, responsibilities and principles of official behavior.

2.1. Training seminars (discussions, lectures, workshops) should clarify the procedures and compliance with the requirements of official behavior and ethical standards  that  should by followed in the performance of official duties.

The training seminars (discussions, lectures, workshops) should address the following issues:                                           

1) The notification scheme on the facts of inducement to commit a corruption offense.

During the seminar it is required:

а) to remind employees and workers that the notification of the representative of the hirer (employer) on inducement to commit a corruption offense is obligatory;

b) to inform the employees and workers that  the notification of inducement to commit a corruption offense can lead to bribe-giving and bribe-taking reduction because it reveals unscrupulous representatives of institutions and other citizens interacting with public authorities, state extra-budgetary fund or institution;

с) to clarify the procedure for submitting and reviewing notifications of inducement to commit a corruption offense approved by a public authority, state extra-budgetary fund or institution.

2) The conflict of interest settlement.

During the seminar it is necessary:

а) to specify to employees and workers that in many cases the commission of certain acts not only leads to a conflict of interest but may be considered by others as an agreement to take a bribe. These are, inter alia, the following situations:

· employee or worker is discussing the subsequent employment with the organization  that benefited, is benefiting or will benefit from the decisions or actions (inaction) of the said persons;

·  employee's or worker's relatives are being employed in the organization that benefited, is benefiting or will benefit from the decisions or actions (inaction) of the said persons;

· employee's or worker's relatives agree to accept a gift from the organization that benefited, is benefiting or will benefit from the decisions or actions (inaction) of the said persons etc;

b) to remind employees and workers that the written information to the representative of the hirer (employer) about the personal interest which results or may result in a conflict of interest is obligatory;

c) to discuss typical situations of conflict of interest and notification scheme for the occurrence of personal interest with  employees and workers.

3) The actions and statements that could be considered by others as agreement to take a bribe or as a request for a bribe.

During the seminar it is appropriate:

а) to discuss with employees and workers words, expressions and gestures that may be considered by others as a request (hint) for a bribe and the need to refrain from using such expressions when interacting with citizens 

For example, such statements include: "the issue can be solved  but it is difficult ", "you can't put a "thank you" inside your pocket", "we will come to an agreement", "we need stronger arguments", "it is necessary to discuss the parameters" "well, what shall we do?" and etc.

b) to clarify to employees and workers that the discussion of certain topics with representatives of organizations and citizens especially whose benefit depends on the decisions and actions of workers and employees may be considered as a request for a bribe.

For example, these topics include:

· low level of employee's and worker's wage, lack of funds for certain needs;

· desire to buy a particular property,  get some service, go on a tourist trip;

· employee's or worker's relatives are not employed;

· employee's or worker's should enter educational institutions, etc.

c) to clarify to employees and workers that their certain proposals especially if they are addressed to representatives of organizations and individuals whose benefit depends on the decisions and actions of these persons may be considered as a request for a bribe.

This is possible even in the case where such proposals are dictated by good intentions and are not related to a personal benefit of  the worker or employee.

For example, these proposals include:

· to present a discount to the employee, worker and / or his/her relatives;

· to use the services of a particular company and (or) experts to address the identified violations, operations under a state contract, preparation of the necessary documents;

· to contribute money to a particular charitable foundation;

· to support a particular sports team, etc.

d) to clarify to employees and workers that the commission of certain actions may be considered as an agreement to take a bride or as a request for a bribe.

For example, these actions include:

· regularly gifts (even if it is not  a public civil servant) at a cost of less than RUB 3,000;

· visits to restaurants together with representatives of organizations that benefited, is benefiting or will benefit from the decisions or actions (inaction) of the employees and workers.

2.2. Also an effective measure in this direction includes preparation and distribution of memos and other instructional materials containing explanations on key issues to employees and workers   which, inter alia, include:

1) notification of inducement to commit a corruption offense. The memo should describe the actions of worker or employee in case of inducement to commit a corruption offense ;

2) typical cases of conflicts of interest and settlement procedure;

3)  behavior that can be considered as an agreement to  take a bribe or as a request for a bribe which including the description of statements, topics of conversation, proposals and actions referred to in sub-paragraph 3) section 2 of this set of measures.

3. Enshrine ethical behavior of employees and workers, procedures and forms of compliance with limitations, prohibitions and duties established by the legislation on combating corruption in the local legal acts .

At the implementation of the required measures it is necessary to pay attention to the need for timely regulation of procedures and forms of compliance with the requirements for employees and workers' official behavior by local legal acts.

At the initial stage of the act  development it is recommended to provide information to the state (municipal) employees about opportunities to participate in its preparation. In order to discuss   comments and suggestions of the employees or workers on the project of the local legal act it is required to hold a working meeting with the workers or employees if necessary.

It is also recommended to discuss the practice of local regulations with the workers and employees of state authority, local government, state extra-budgetary funds and institutions at least once a year regarding the adoption of internal regulations. First of all, it is offered to discuss the difficulties employees and workers face at the implementation of certain provisions of legal acts (providing details of income, expenditures,  property and property-related obligations; determining the presence of personal interest which leads or might lead to a conflict of interest, etc.). As a result, the provisions of local legislation should be updated.

The issues that should be regulated by local legislation include the issue of scheme to notify the representative of the hirer (employer) on the facts of inducement to commit a corruption offense.

A special attention will be paid to the mechanisms of applicant's protection during the development of the said act on the notification scheme for inducement to commit a corruption offense. The presence of effective mechanisms of protection will encourage employees and workers not only to abandon offer of a bribe but also to report on the people offered the bribe.

In particular, it is necessary:

· to consolidate the requirements of information confidentiality about the applicant's identity;

· to establish the access mode to the book of incoming correspondence containing the identification information of the applicant;

· to include the clause in the ethics code of the state body, state extra-budgetary fund and  institution that employees and workers should refrain from behavior (statements, gestures, actions) that can be considered by others as an agreement to take a bribe or as a request for a bribe.

4. Ensure transparency of public authorities, local governments, state extra-budgetary funds and other institutions including introduction of public control measures .

The implementation measures should include the following.

To  locate ads (banners) in the public services offices and other premises with the regular  interaction between citizens and institutions indicating that:

· bribe-giving is punishable by imprisonment.

· offer money or property as well as monetized benefits or services to a functionary can be interpreted as an attempt to bribe;

· civil employees shall not accept gifts in connection with the performance of their duties regardless of the gift's value.

To locate memos and other training materials for employees and workers on the official website of the state authority, state extra-budgetary funds and institution, to distribute memos and other training materials for employees and workers electronically and in hard copy.

To provide opportunities for individuals and organizations to apply to the federal government agency (information on the "trust line", "hotline", e-mails, on-line form for citizens' applications) without encumbrance.  The citizen's application can be created in the form of an electronic document and signed by electronic signature.

To equip public services office with means to avoid the employees and workers' behavior that may be considered by others as a promise or offer a bribe or as agreement to take a bribe or as a request for a bribe. 

